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OIOEST: 

1 .  Union o f  f e d e r a l  f i r e f i g h t e r s  claims 
t h a t  t h e i r  basic  p a y  s h o u l d  b e  
computed  o n  t h e  b a s i s  o f  t h e i r  
144-hour  tour  o f  d u t y  times t h e i r  
h o u r l y  wage. However, u n d e r  t h e  
s t a t u t e s  a n d  r e g u l a t i o n s ,  f e d e r a l  
f i r e f i g h t e r s  are e n t i t l e d  t o  basic 
p a y  f o r  80 h o u r s  b i w e e k l y  p l u s  
p r e m i u m  p a y  f o r  s t a n d b y  d u t y  u n d e r  
t i t l e  5 ,  U n i t e d  S t a t e s  Code.  
DeCiSiOnS of o u r  O f f i c e  and  t h e  
c o u r t s  r e c o g n i z e  t h a t  p a r t  of these 
144-hour  t o u r s  o f  d u t y  i n v o l v e  
n o n c o m p e n s a b l e  e a t i n g  a n d  s l e e p i n g  
time . 

2. Union of f e d e r a l  f i r e f i g h t e r s  seeks 
e x t e n s i o n  o f  o u r  d e c i s i o n  i n v o l v i n g  
F a i r  Labor S t a n d a r d s  A c t  ( F L S A )  
o v e r t i m e  a n d  c o u r t  l e a v e  to  a p p l y  
a lso t o  a n n u a l  and  s i c k  l e a v e .  
Our  d e c i s i o n  i n  6 2  Comp. Gen.  216  
(1983) h e l d  t h a t  FLSA o v e r t i m e  may 
n o t  be r e d u c e d  d u r i n g  p e r i o d s  o f  
c o u r t  l e a v e ,  b u t  t h a t  r a t i o n a l e  does 
n o t  e x t e n d  t o  a n n u a l  o r  s i c k  l e a v e .  
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The f i r s t  i s s u e  i n  t h i s  d e c i s i o n  i n v o l v e s  t h e  computa-  
t i o n  of b a s i c  p a y  f o r  f e d e r a l  f i r e f i g h t e r s  who work a 
144-hour  t o u r  of d u t y  b i w e e k l y .  We h o l d  t h a t  s u c h  f i r e -  
f i g h t e r s  may n o t  be c o m p e n s a t e d  o n  t h e  bas i s  o f  144 h o u r s  
times t h e i r  h o u r l y  wage s i n c e  t h e  e x i s t i n g  s t a t u t e s  p r o v i d e  
f o r  C o m p e n s a t i o n  o n  t h e  b a s i s  of 80 h o u r s  times t h e  h o u r l y  
wage p l u s  premium p a y  f o r  s t a n d b y  d u t y .  

The  s e c o n d  issue i n v o l v e s  w h e t h e r  a n n u a l  and  s i c k  l e a v e  
may b e  t r e a t e d  t h e  same as c o u r t  l e a v e  f o r  t h e  purposes of 
o v e r t i m e  u n d e r  t h e  F a i r  Labor S t a n d a r d s  A c t  (FLSR) .  
A l t h o u g h  w e  h e l d  t h a t  FLSA o v e r t i m e  may n o t  be r e d u c e d  
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d u r i n g  per iods  of court  l e a v e ,  t h a t  same ra t iona le  d o e s  n o t  
a p p l y  t o  a n n u a l  o r  s i c k  l e a v e  w h i c h  a re  n o t  c o n s i d e r e d  
" h o u r s  o f  work" u n d e r  t h e  FLSA. 

BACKGROUND 

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom 
F r e d e r i c k  E v a n s ,  J r . ,  P r e s i d e n t ,  Local F-100, I n t e r n a t i o n a l  
A s s o c i a t i o n  of F i r e  F i g h t e r s ,  Newport N a v a l  Base, Newport, 
Rhode I s l a n d .  The  request was p r o c e s s e d  u n d e r  our l a b o r -  
management  p r o c e d u r e s  c o n t a i n e d  i n  4 C.F.R. P a r t  22 ( 1 9 8 4 ) ,  
and  w h i l e  we r e c e i v e d  no  comments from t h e  D e p a r t m e n t  o f  t h e  
Navy, w e  r e q u e s t e d  a n d  r e c e i v e d  comments  o n  t h i s  matter from 
t h e  O f f i c e  o f  P e r s o n n e l  Management (OPM) .  

u n i o n  a r g u m e n t  

Base work a r e g u l a r l y  s c h e d u l e d  144-hour  t o u r  of d u t y  e v e r y  
2 weeks. However ,  h e  a r g u e s  t h a t  t h e  Navy c o m p u t e s  bas i c  
p a y  o n  t h e  bas i s  o f  a n  8 0 - h o u r  b i w e e k l y  p a y  pe r iod ,  a n d  t h u s  
f i r e f i g h t e r s  a r e  n o t  c o m p e n s a t e d  f o r  t h e  a d d i t i o n a l  64 h o u r s  
( 1 4 4 - 8 0 )  t h e y  work  e v e r y  2 weeks. He c o n t e n d s  t h a t  bas i c  
p a y  s h o u l d  b e  computed  o n  t h e  bas i s  of 1 4 4  h o u r s  times t h e  
e m p l o y e e ' s  h o u r l y  r a t e ,  i n s t e a d  of t h e  a g e n c y ' s  method of 
80 h o u r s  times t h e  h o u r l y  ra te .  

Mr. Evans  s t a t e s  t h a t  f i r e f i g h t e r s  a t  t h e  Newport N a v a l  

OPM p o s i t i o n  

a re  e n t i t l e d  to  o v e r t i m e  u n d e r  t w o  laws, t i t l e  5 ,  U n i t e d  
S t a t e s  Code ,  a n d  t h e  FLSA. The report  c o n t i n u e s  t h a t  u n d e r  
t i t l e  5 ,  f i r e f i g h t e r s  a r e  c o m p e n s a t e d  i n  a manner  d i f f e r e n t  
t h a n  most G e n e r a l  S c h e d u l e  e m p l o y e e s  who work a 40-hour  
workweek. As n o t e d  b y  M r .  Evans ,  f i r e f i g h t e r s  h a v e  a 
72-hour  per  week t o u r  o f  d u t y ,  c o n s i s t i n g  of t h ree  2 4 - h o u r  
s h i f t s ,  and  OPM p o i n t s  ou t  t h a t  d u r i n g  each 24-hour  s h i f t ,  
8 h o u r s  a r e  c o n s i d e r e d  a c t u a l  work and  16 h o u r s  a r e  t r e a t e d  
as s t a n d b y .  The  OPM r e p o c  c o n t i n u e s  by s t a t i n g  t n a t  f i r e -  
f i g h t e r s  receive bas i c  p a y  and  a n n u a l  premium p a y  f o r  
r e g u l a r l y  s c h e d u l e d  s t a n d b y  d u t y  ( n o r m a l l y  2 5  percent )  
u n d e r  s e c t i o n  5 5 4 5 ( c ) ( l )  o f  t i t l e  5 ,  U n i t e d  S t a t e s  Code. 
T h i s  s t a n d b y  p a y  is  i n  l i e u  o f  premium p a y  f o r  r e g u l a r l y  
s c h e d u l e d  n i g h t ,  S u n d a y ,  a n d  h o l i d a y  w o r k ,  e x c e p t  f o r  
i r r e g u l a r ,  u n s c h e d u l e d  o v e r t i m e  d u t y  i n  excess of t h e  
e m p l o y e e ' s  r e g u l a r l y  s c h e d u l e d  w e e k l y  t o u r .  I n  a d d i t i o n ,  
t h e  OPM repor t  p o i n t s  o u t  t h a t  t h e  s t a n d b y  p a y  is  
c o n s i d e r e d  t o  be basic  p a y  f o r  t h e  purposes o f  s e v e r a n c e  
p a y ,  c o m p e n s a t i o n  f o r  work  i n j u r i e s ,  a n d  l i f e  i n s u r a n c e .  

T h e  report  f rom OPM s t a t e s  t h a t  f e d e r a l  f i r e f i g h t e r s  

. 
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OPINION 

We know of no  basis  t o  a l low t h e  u n i o n ' s  claim. Under  
t h e  p r o v i s i o n s  of 5 U.S .C .  S 6 1 0 1  ( 1 9 8 2 ) ,  h e a d s  o f  a g e n c i e s  
may e s t a b l i s h  t h e  a d m i n i s t r a t i v e  workweek, w h i c h  permits  t h e  
e s t a b l i s h m e n t  of t h i s  72 -hour  workweek. See a l so  5 C.F.R. 
p a r t  610  ( 1 9 8 4 ) .  I n  a d d i t i o n ,  u n d e r  s u b c h a p t e r  V of c h a p t e r  
55, t i t l e  5 ,  U n i t e d  S t a t e s  Code ,  t h e  C o n g r e s s  h a s  p r o v i d e d  
for  t h e  payment  o f  o v e r t i m e  or premium pay  f o r  work i n  
e x c e s s  o f  40 h o u r s  i n  a n  a d m i n i s t r a t i v e  workweek,  

As n o t e d  i n  t h e  OPM r e p o r t ,  5 U.S.C. s 5 5 4 5 ( c ) ( l )  
p r o v i d e s  p r e m i u m  p a y  up  to  2 5  p e r c e n t  t o  a n  e m p l o y e e  
'I* * * i n  a p o s i t i o n  r e q u i r i n g  h i m  r e g u l a r l y  t o  r e m a i n  a t ,  
o r  w i t h i n  t h e  c o n f i n e s  o f  h i s  s t a t i o n  d u r i n g  l o n g e r  t h a n  
o r d i n a r y  p e r i o d s  o f  d u t y ,  a s u b s t a n t i a l  p a r t  of w h i c h  
c o n s i s t s  of r e m a i n i n g  i n  a s t a n d b y  s t a t u s  r a the r  t h a n  
p e r f o r m i n g  work  * * *." T h i s  method of c o m p e n s a t i n g  f e d e r a l  
f i r e f i  h t e r s  h a s  l o n g  b e e n  r e c o g n i z e d  i n  d e c i s i o n s  of t h i s  

l a t i o n - o f  o v e r t i m e  p a y  Tor f i r e f i g h t e r s ,  see 55 Comp. 
Gen. 9 0 8 ,  9 1 0 .  

O f f i c e  4 / and  t h e  courts2/ .  F o r  a n  e x a m p l e  of t h e  c a l c u -  

As w e  p o i n t e d  o u t  i n  our d e c i s i o n  i n  2 5  Comp. Gen. 161 
( 1 9 4 5 ) ,  w e  r e c o g n i z e d  t h e  a d o p t i o n  o f  t h e  so-called 
" two- th i rds  ru l e ; "  t h a t  is ,  for a s s i g n m e n t s  o f  2 4  h o u r s  or  
more, o n e - t h i r d  o f  t h e  time r e p r e s e n t s  time f o r  e a t i n g  and 
s l e e p i n g  a n d  n e e d  n o t  be r e g a r d e d  as h o u r s  o f  employment  f o r  
t h e  purposes o f  t i t l e  5 ,  U n i t e d  S t a t e s  Code. See Thomas A. 
Donohue,  B-213886 ,  October 2 ,  1 9 8 4 ,  64  Comp. Gen. 1 .  

A c h a n g e  i n  t h e  72-hour workweek f o r  f e d e r a l  f i r e -  
f i g h t e r s  was passed by t h e  C o n g r e s s  i n  1978 b u t  v e t o e d  by 
t h e  P r e s i d e n t .  The  b i l l ,  H.R.  3 1 6 1 ,  would have amended 
c h a p t e r  61 o f  t i t l e  5 to  r e d u c e  t h e  workweek of f e d e r a l  
f i r e f i g h t e r s  f r o m  7 2  h o u r s  t o  56 h o u r s ,  a n d  i n  i ts  con- 
s i d e r a t i o n  of t h e  b i l l ,  t h e  C o n g r e s s  t o o k  no  e x c e p t i o n  t o  
t h e  t h e n - e x i s t i n g  a n d  s t i l l , - c u r r e n t  method o f  c o m p e n s a t i n g  
federal  f i r e f i g h t e r s  u n d e r z t i t l e  5, U n i t e d  S t a t e s  CodeO3/ - 

- 1 /  See 6 2  Comp. Gen. 2 1 6  ( 1 9 8 3 ) ;  55 Comp. Gen.  908 
( 1 9 7 6 ) ;  a n d  2 5  Comp. Gen. 161 ( 1 9 4 5 ) .  

- 2/ See Bean V. U n i t e d  S t a t e s ,  1 7 5  F. Supp.  166 
( C t .  C 1 .  1 9 5 9 ) ;  a n d  C o l l i n s  v. U n i t e d  S t a t e s ,  
141 C t .  C 1 .  573  ( 1 9 5 8 ) .  

1 

b 

- 3/ Cong. Rec. 9915-22  ( d a i l y  ed.  A p r i l  1 2 ,  1 9 7 8 ) ;  
Cong, R e c .  16242-43  ( d a i l y  ed. J u n e  5 ,  1 9 7 8 ) ;  and  
Cong, Rec. 18311-12  ( d a i l y  ed .  J u n e  2 1 ,  1978:) .  
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We n o t e  t h a t  f e d e r a l  f i r e f i g h t e r s  a r e  a l so  e n t i t l e d  to  
o v e r t i m e  u n d e r  t h e  FLSA fo r  d u t y  h o u r s  i n  e x c e s s  o f  
106 h o u r s  i n  a b i w e e k l y  work  p e r i o d .  See 6 2  Comp. Gen.  216 ,  
c i ted a b o v e ,  a n d  55 Comp. Gen. 9 0 8  ( 1 9 7 6 ) .  S e e  a l so  F e d e r a l  
P e r s o n n e l  Manual Letter 551-20,  S e p t e m b e r  22 ,  1983.  
However ,  Mr. Evans  h a s  n o t  o b j e c t e d  t o  t h e  c o m p u t a t i o n  of 
o v e r t i m e  u n d e r  t h e  FLSA,  so w e  need  n o t  d i s c u s s  t h i s  
e n t i t l e m e n t  f u r t h e r .  

? n  v i e w  o f  t h e  a b o v e  d i s c u s s i o n ,  w e  h o l d  t h a t  t h e  b a s i c  
pay  of f e d e r a l  f i r e f i g h t e r s  is p r o p e r l y  c o m p u t e d ,  and  we 
d e n y  t h e  u n i o n ' s  claim t h a t  bas ic  p a y  s h o u l d  be computed  o n  
t h e  bas i s  o f  144 h o u r s  times t h e  e m p l o y e e ' s  h o u r l y  r a t e .  

FLSA O v e r t i m e  f o r  L e a v e  

u n i o n  p o s i t i o n  

u n d e r  o u r  d e c i s i o n  i n  62  Comp. Gen. 216  ( 8 - 2 0 7 7 1 0 ) ,  f e d e r a l  
f i r e f i g h t e r s  who are o n  court  l e a v e  c o n t i n u e  t o  r e c e i v e  ~ 

o v e r t i m e  p a y  u n d e r  t h e  FLSA. H e  a r g u e s  t h a t  t h i s  d e c i s i o n  
s h o u l d  be e x t e n d e d  t o  i n c l u d e  a n n u a l  l e a v e  a n d  s i c k  l e a v e  
s i n c e  5 U.S .C .  S 6 3 0 2 ( a )  p r o v i d e s  t h a t  d a y s  of l e a v e  are 
d a y s  on  which  a n  e m p l o y e e  would  otherwise work  and  receive 
p a y ,  e x c l u s i v e  of h o l i d a y s  and  nonworkdays .  

I n  h i s  s e c o n d  c o n t e n t i o n ,  Mr. E v a n s  p o i n t s  o u t  t h a t  

OPM p o s i t i o n  

( l e a v e ,  h o l i d a y s ,  or excused a b s e n c e s )  a r e  n o t  h o u r s  o f  work 
f o r  t h e  p u r p o s e s  o f  t h e  FLSA. 5 C.F.R. S 5 5 1 . 4 0 1 ( b ) ;  

'The report  from OPM p o i n t s  o u t  t h a t  periods of nonwork 

L o u i s  Pohopek, 60  Comp. Gen. 493 ( 1 9 8 1 ) ;  a n d  R. E l i z a b e t h  
R e w .  5 5  ComP.  Gen. 1035  ( 1 9 7 6 ) .  A s  t o  t h e  issue o f  FLSA - 
o v e r t i m e  fo; p e r i o d s  of c o u r t . l e a v e  o r  m i l i t a r y  l e a v e ,  t h e  
OPM r e p o r t  n o t e s  t h a t  t h i s  i s s u e  is c u r r e n t l y  b e i n g  
l i t i g a t e d  i n  f e d e r a l  c o u r t . 4 /  

t -  

O p i n i o n  

As n o t e d  by  t h e  OPM r e p o r t ,  w e  h a v e  h e l d  t h a t  p e r i o d s  
o f  nonwork s u c h  a s  a n n u a l  l e a v e  or s i c k  l e a v e  a re  not 
c o n s i d e r e d  t o  be " h o u r s  o f  work" f o r  t h e  purposes of t h e  
FLSA. Pohopek a n d  - R e w ,  c i t e d  a b o v e .  F u r t h e r m o r e ,  o u r  
d e c i s o n  i n  62  Comp. Gen.  216 r e g a r d i n g  court  l e a v e  d i d  n o t  

- 4/ L a n e h a r t  V .  D e v i n e ,  C . A .  N o .  Y-83-3543 ( D .  Md.); a n d  
D a v i l a  v .  W e i n b e r g e r ,  C.A. No. 83-3910 ( D . D . C . ) .  

- 4 -  
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t r e a t  s u c h  leave a s  "hours of work" under the F L S A .  Rather, 
we pointed out  t h a t  s ec t ion  6322 of t i t l e  5, United S t a t e s  
Code, provides leave f o r  ju ry  d u t y  without reduction or loss 
of pay to  w h i c h  otherwise e n t i t l e d .  Therefore, w e  held t h a t  
the FLSA overtime en t i t l ement  of f i r e f i g n t e r s  may not D e  
reduced d u r i n g  absences f o r  court  leave.  

We know of no bas i s  t o  extend t h i s  dec is ion  t o  apply 
to  annual leave or s i c k  leave s ince  those sec t ions  of 
t i t l e  5 (6303, 6304, and 6307) do not contain the same 
language pro tec t ing  aga ins t  loss o r  reduct ion i n  pay a s  
is contained i n  sec t ion  6322 ( cour t  l eave )  and 6323 
( m i l i t a r y  l e a v e ) .  Therefore,  we hold t h a t  absences f o r  
annual o r  s i c k  leave do  not c o n s t i t u t e  "hours of work" f o r  
the purposes of t h e  F L S A .  

1 " " / ) & 7 4 &  
Comptrolle General 
of t h e  U n i t e d  S t a t e s  

- 5 -  
I . 




